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This opinion is subject to further
editing and nodification. The final
version wll appear in the bound
vol une of the official reports.

No. 02-3063-W
(L.C. No. 01 JD 6)

STATE OF W SCONSI N : I N SUPREME COURT

In the Matter of a John Doe Proceedi ng
Commrenced by Affidavit Dated July 25,

2001:
Cust odi an of Records for the Legislative
Technol ogy Servi ces Bureau, FI LED
Petitioner, DEC 15, 2004
V. Cornelia G dark

C erk of Suprene Court

State of Wsconsin and the Honorabl e
Sarah B. O Brien, presiding

Respondent s.

MOTI ON for reconsi derati on. Reconsi derati on deni ed.

11 PER QURI AM The State has noved for reconsideration
of portions of our opinion in the above-captioned matter.
Attention has been called to our application and construction of
Ws. Stat. § 968.135 (2001-02)! during the John Doe proceeding

and to our application of Fourth Anmendnent principles to the

L Al subsequent references to the Wsconsin Statutes are to
the 2001- 02 version unless otherw se indicat ed.
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subpoena that was before us. In response to the notion, as
clarification of our discussion of 8§ 968.135, we wthdraw
par agraphs 53-55 from the opinion issued June 9, 2004 and in

their place substitute paragraphs 53-55 bel ow.

153 Because a John Doe proceeding is a crimna
investigative tool, Unnaned Person No. 1 260 Ws. 2d
653, 122, we turn to Ws. Stat. § 968.135, entitled
"Subpoena for documents."? Section 968.135 requires a
showing of probable cause to Dbelieve that the
docunents sought by the subpoena duces tecum wll
produce evidence relevant to potentially crimnal
activity. Wiile this probable cause determ nation
differs from the purpose for which a John Doe
proceeding is comrenced, that is, to decide whether
there is probable cause to believe that a crinme
actually has been commtted and who commtted it, see
Rei mann, 214 Ws. 2d at 621, 624, the question renains
how the probable cause required by § 968.135 nmay be
shown in a John Doe proceedi ng.

154 In I ahoma Press Publishing Co. v. Wlling,
327 U.S. 186 (1946), the United States Suprene Court
expl ai ned that probable cause, as literally required
in the case of a warrant, is shown in the context of a
subpoena duces tecumif: (1) the investigation is for
a lawfully authorized purpose and (2) the docunents

requested are relevant to the inquiry. See Wl li ng,
327 U.S. at 209; see also Washington, 83 Ws. 2d at
841. In the case of a John Doe proceeding, the

proceeding is lawfully authorized if the judge
determ nes that the conplainant nekes a threshold
showi ng sufficient to establish that the conplai nant
has an objectively reasonable belief that a crinme has
been conmmitted. Rei mann, 214 Ws. 2d at 623. Wth

2 Wsconsin Stat. § 968.135 provides in relevant part:

Upon the request of the . . . district attorney and
upon a showing of probable cause under s. 968.12, a
court shall issue a subpoena requiring the production

of docunents, as specified in s. 968.13(2).
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this judicial determ nation, any docunent requested,
in order to be relevant to the inquiry, must focus on
the factual assertions nmade to the judge at the
comencenent of the proceeding. See Walling, 327 U. S.
at 209; Washington, 83 Ws. 2d at 841. The necessary
link between the docunents requested and the suspected
crimnal activity under investigation is thus shown,
af fordi ng probable cause to believe that the docunents

sought w Il produce evidence relevant to potentially
crim nal activity, as required by Ws. St at .
§ 968. 135.

155 Accordingly, we conclude that any subsequent
subpoena duces tecum issued in this John Doe
proceeding satisfies the requirenments of Ws. Stat.
88 968.26 and 968.135 and the constitutional concerns
regarding an overly broad subpoena explained above,
when the affidavit submitted to request the subpoena
for docunents: (1) Iimts the requested data to the
subject matter described in the John Doe petition,
Rei mann, 214 Ws. 2d at 622; (2) shows that the data
requested is relevant to the subject matter of the
John Doe proceeding, Washington, 83 Ws. 2d at 843;
(3) specifies the data requested wth reasonable
particularity, Walling, 327 US. at 209, Hale, 201
US at 77; and (4) covers a reasonable period of
time, Washington, 83 Ws. 2d at 844. Addi tionally,
all of the communications to the John Doe judge nust
be made a part of the record. See id. at 824-25.

M2 The nmnmotion for reconsideration is denied wthout
costs.

13 LOUI S B. BUTLER, JR, J., did not participate.
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4 SHIRLEY S. ABRAHAMSON, C.J. (dissenting). The
State, supported by an amicus brief filed by the Wsconsin
District Attorneys Association, does not ask the court to change
its ultimte conclusions of law or its nandate. Rat her, the
State and amcus argue that in the <court's discussion of
subpoenas duces tecum the reference to the Fourth Anmendnent and
the reference to the probable cause |anguage of Ws. Stat.
8 968. 135 should be renoved. In the alternative, the State and
the District Attorneys Association ask for at Jleast an
opportunity to brief the applicability of the Fourth Anmendnent
and § 968.135 to John Doe subpoenas.

15 Nei ther the Fourth Anmendnent nor Ws. Stat. 8§ 968.135
was argued or briefed by the parties. Nevert hel ess the court's
decision gratuitously opined on these issues. Maybe sonet hi ng
was in the air, or water, but on several occasions® in the spring
of 2004 this court played the roles of both counsel and court
and ignored the usual and uncontroversial appellate practice of
requesting supplenmental briefs.

16 The court shoul d grant the State's reasonable
requests: Del ete the wunnecessary references to the Fourth
Amendnent and Ws. Stat. 8 968.135 or order briefs on these
issues. | do not join the majority's rewiting of the opinion.

The mgjority nmerely continues on an erroneous path, conpounding

! See Maurin v. Hall, 2004 W 129, 974-8, ___ Ws. 2d
o Nw2ad (Abr ahanson, CJ., di ssenti ng on
reconsideration); Beecher v. LIRC, 2004 W 131, ¢913-8, .
Ws. 2d _, _ NWw2d __ (Abrahanmson, C.J., dissenting on

reconsi deration).
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the harm that results from an unw se practice of constructing
opinions without giving the parties the opportunity to brief the
i ssues. This erroneous appellate practice results, as one m ght
expect, in erroneous and confusing substantive law in the
present case.

17 Fourth Anendnent. The State agrees with the court's

decision that a John Doe subpoena duces tecum cannot be
unreasonably overbroad. The State argues that relying on Fourth
Amendnent jurisprudence for this proposition, rather than

relying on State v. Washington,? is unnecessary and raises

significant questions about the petitioner's standing to assert
someone else's Fourth Amendment rights. | agree. The
overbreadth issue should be decided on non-constitutiona
gr ounds. If the court is to rely on the Fourth Amendnent, the
petitioner's standi ng becones an open, unanswered questi on.

18 Ws. Stat. 8§ 968.135. The State persuasively argues

on the basis of the plain |anguage of Ws. Stat. § 968.135 and
the legislative history that the probable cause standard in
8§ 968. 135 does not apply to a John Doe subpoena duces tecum
Equal ly inportant, applying a probable cause standard to a John
Doe subpoena just doesn't nmmke sense. A probable cause
requirement frustrates the <core purpose of a John Doe
proceedi ng, nanely to determ ne whet her probable cause exists to

believe a crinme has been commi tted.

2 State v. Washington, 83 Ws. 2d 808, 266 N W2d 597
(1978).
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19 The rewite stubbornly continues to rely on Ws. Stat.
8 968. 135 and now defines "probable cause"” as used in 8§ 968.135
wi t hout analyzing the State's argunent and w thout the benefit
of briefs. As | have previously witten, "probable cause" has
many meani ngs, depending on the particular proceeding.? The
rewite, however, gives the words "probable cause" a peculiar,
unexpected neaning, significantly different fromits nmeaning in
ot her proceedings. Moreover, the result of the rewite is that
under the sane statute, one definition of "probable cause”
arises for purposes of John Doe proceedings and apparently
another definition of "probable cause” arises for other
pr oceedi ngs. Such a statutory interpretation is contrary to
conmonl y understood rules of statutory interpretation.?*

110 As a result of its stubborn and erroneous reliance on
Ws. Stat. 8 968.135, the rewite insists on a probable cause
standard, but winds up defining the probable cause standard as
rel evance. It would have been sinpler, as the State requested
to delete the reference to probable cause and 8§ 968.135 and
adhere to the relevancy test for subpoenas duces tecum as

clearly adopted in State v. Washington. The Washi ngton court

stated quite sinply: "The John Doe judge, and the court ordering

production of the docunents, have to determ ne whether the

3 See County of Jefferson v. Renz, 231 Ws. 2d 293, 317-27
603 N.W2d 541 (1999) (Abrahanmson, C.J., concurring).

4 See, e.g., State v. Charles, 180 Ws. 2d 155, 159-60, 509
N. W 2d 85 (Ct. App. 1993) ("[T] he rul e of statutory
construction[ ] [is] that words or phrases appearing in the sane
statute shall be given the sane neaning."” (citation omtted)).
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docunents sought are relevant to the topic of inquiry. The test
is whether the information sought is in some manner connected
with the suspected criminal activity under investigation."®
Approaching the issue relying on the precedent of Wshington
allows the court to avoid a contortionist position of bending
8 968.135 and itself out of all recognizable shape.

11 For the reasons set forth, I do not join the rewite.

12 | am authorized to state that Justice ANN WALSH
BRADLEY j oi ns this opinion.

® Washi ngton, 83 Ws. 2d at 843.

4
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